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ACT:

I ndian Stanmp Act, 1899: Sections 3 and 29(f) and Sched-
ul e 1, Article /18--Tax Recovery Sale--Certificate of
Sal e--Whet her purchaser of property liable to pay stanp
duty.

Regi stration Act , 1908: Sections 17(2) (xii) and
89(4)--Tax Recovery Sale--Purchaser of Property--Wether
required to get certificate of sale registered--Term "Reve-
nue O ficer"--Wether includes Tax Recovery O ficer

Income Tax Act, 1961/Incone Tax (Certificate  Proceed-
ings) Rules, 1962: Rule 21--Tax Recovery Sal e--Purchaser of
Property-Wiether required to get certificate of sale regis-
tered.

HEADNOTE

The appellants purchased properties in —auction sales
conducted by the Tax Recovery O ficer for recovery of incone
tax and were issued sale certificates. Copies of certifi-
cates were also sent to the SubRegistrar, as required  under
Rul e 21 of the Incone Tax (Certificate) Proceedings
Rul es---1TCP Rul es. The appel |l ants approached the SubRegis-
trar for getting the properties registered in their names
but the Sub-Registrar and the Collector of Stanps refused to
do so unl ess stanp duty was paid on the certificate of sale.
At  the appellants’ request, the Tax Recovery Oficer / also
addressed the two officers for getting the entries nmade in
the Register on the basis of the copy of sale certificate.
He also informed the Collector of Stanps that according to
the Ilegal advice given to himno stanp duty was payable on
the certificate of sale. However, no action was taken by
either of the officers. The appellants’ request to Delh
Admi ni stration and Muni ci pal Corporation to effect nutation
entries in the Corporation Register, was al so not acceded to
on account of the appellants’ failure to pay the transfer
fees, leviable as additional stanp duty under the Delhi
Muni ci pal Act. Therefore, the appellants filed wit peti-
tions before the High Court praying for directions to the
respondents to register the certificate of sale and nutate
the property in the name of the appellants. The Hi gh Court
dism ssed the petitions holding that, in the absence of
specific contract to the contrary, the liability to pay the
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stanp duty was that of the purchaser
628
Al'l owi ng the appeal s by the purchasers, partly, this Court,

HELD: 1. Under section 89(4), every Revenue O ficer
granting a certificate of sale of immvable property or
public auction should send a copy of such certificate to the
registering officer within the local linmts of whose juris-
diction the whole or any part of the imovable property
conprised in such certificate is situate, and such register-
ing officer shall file the copy or copies, as the case nay
be, in his Book No. 1. So far as sales for recovery of
i ncome-tax are concerned rule 21 of the ITCP Rules, nakes a
like provision requiring the concerned T.R O to send a copy
of the certificate of sale to the registering officer con-
cerned. [632E-QG

There is no need to read the term’revenue officer’ in
any restricted sense. Itis w de and conprehensive enough to
include the T.R O who effects a compulsory sale for the
recovery ~of an incone-tax demand. The registration officer
has to act in terms of section 89(4) of the Indian Registra-
tion Act read with Rule 21 of the I'TCP Rules and file the
copy of the certificate of sale received by him from the
T.R O in his Book No. 1. [633A-B]

2. Section 17(2)(xii) of the Registration Act, 1908
makes it <clear that the certificate of sale issued in a
court sale or by a revenue officer does not need registra-
tion. Though this provision, |like section 89, relates only
to a certificate of sale granted to the purchaser of any
property sold by public auction by a civil court or revenue
officer, the certificate issued by the TR O is also cov-
ered by this provision. It is, therefore, not obligatory on
the purchaser of property in a tax recovery sale to get the
certificate of sale registered in order to perfect his
title. However, if he presents the original certificate of
sale to the Registration Oficer for registration, the
Registration Oficer will have to comply with the relevant
statutory provision in this regard. [636F-H

3.1 The Certificate of sale itself not being a conpul so-
rily registerable docunment: vide section 17(2)(xii), the
transfer of title in favour of the purchaser is not vitiated
by the non-registration of the certificate. The copy of the
certificate filed in Book No. 1 contains all—the relevant
details. These details are reflected in the indices  nain-
tai ned under section 55 which are open to inspection to -al
persons. These requirenents are sufficient-to ensure  that
any person intending to purchase or deal with the property
is put on notice about the principal contents of the certif-
icate of sale provided he inspects the rel evant book and/or
i ndex. [635A-C|
629

3.2 Therefore, in the instant case, all that “the Sub-
Registrar is required to dois to file the copy of the
certificate in Book No. 1 and no nmore. He does not have to
copy out the certificate or make any other entries in. Book
No. 1. [635(C

4.1 Under Sections 3, 29(f) and Article 18 of Schedule I
of the Stanmp Act, 1899 the liability to pay stanp duty is of
the purchaser to the contrary can be spelt out. [635D

In the instant case, the auction notice did not promse
any exenption fromstanp duty. The Tax Recovery Inspectors’
Manual which states that both the certificate and copies are
liable to stanp duty, also renders it unlikely that any
promise was given by TR O at the tine of sale that no
stanp duty will be payable. However, the TR O’'s letter to
the Collector of stanps referring to the |legal advice given
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to himstrikes a sone what inconsistent note. However, the
issue of stanp duty is felt to be adjudicated upon in the
normal course, as and when found necessary. [635E-Q

4.2 The payability of nunicipal transfer fee depends
upon the payability of stanp duty. It will be open to the
appel lants to contest this levy in other appropriate pro-
ceedi ngs. [ 637B]

5. The Sub-Registrar is directed to file the copy of the
certificate of sale received by himfromthe TR O in his
Book No. 1 as required by section 89(4) of the Registration
Act read with Rule 21 of the IncomeTax (Certificate Proceed-
ings) Rules, 1962. [637D

Fatteh Singh v.Daropadi, [1908] Punj. Rec. Case No. 142;
Sirajun-nissa v. Jan Mihammad, 2 All. WN. 51; Masarat-un-
nissa v. Adit Ram [1883] |.L.R 5 Al. 568 (F.B.) and
Prem er Vegetable P. Ltd. v. State, AIR 1986 MP. 258.
referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal Nos. 1936 &
1937 of 1990.

From t he Judgnent and Order dated 26.7.1989 of the Del hi
H gh Court in CWP. No. 852 of 1989 and 2852 of 1988.

S. K. Mehta, Aman Vachhar and Atul Nanda for the Appellants.

S.C Manohanda, Manoj Arora, V.K Sharma and R K
Maheshwari for the Respondents.

630
The Judgnent of the Court was delivered by

RANGANATHAN, J. After hearing counsel for all  parties,
we grant special |leave in these two petitions and proceed to
di spose of the appeals finally by this conmon order as the
point involved is a conmon one. W are dealing with the
matter at some length as it raises certain inportant aspects
of the Stanmp Act, 1899 and the Registration Act, 1908 which
are likely to cone up for consideration frequently.

Smt. Shanti Devi, the petitioner in SLP No. 15093 of
1989, was the highest bidder at an auction sale of house
property bearing No. A-205, Defence Colony, New Delhi con-
ducted on 29.2.88 by the Tax Recovery Oficer (T.R Q) for
realising the inconme tax dues of its owner.  Her bid  was
accepted and the sale confirned on 13.4.1988. On 14.4.1988 a
certificate of sale was issued by the TR O to the peti-
tioner. Under the relevant rules, a copy of the certificate
of sale should have been endorsed to the Sub-Registrar but
it was actually sent to the Sub-Registrar on 12.5.1988. The
petitioner in SLP No. 138 of 1990 purchased property bearing
No. 112-113, Gautam Nagar, Del hi at an auction conducted by
the Income-tax departnment. A certificate of sale in /'their
favour was issued on 23.5.1988. A copy of the sale  certifi-
cate was forwarded by the T.R O to the Sub-Registrar

The purchasers thereafter attenpted to get the property
registered by the Sub-Registrar in their names. The  Sub-
Regi strar and the Collector of Stanps did not accede to this
request apparently on the ground that this could not be done
unl ess stanp duty was paid on the certificate of sale. On
the petitioner’s request, the T.R O al so addressed a coupl e
of letters to the Sub-Registrar and Coll ector which may be
referred to here. Wth his letter dated 12.5.1988 to the
forner, the T.R O enclosed an extract fromthe Tax Recovery
| nspect ors Manual issued by the Income-Tax departnment which
reads as foll ows:

"After confirmation of sale of imovable property a
certificate in formITCP-20 will be issued. The original of
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this sale certificate is liable for stanp duty and a further
duty of Rs.4.50 is also chargeable on the copy of the sale
certificate to be forwarded to the Sub-Registrar. These
charges (which nmay vary from State to State) are to be borne
by the auction purchaser. The original sale certificate thus
issued wll be the title for the property and it has the
sanme value as a sale deed and it does not require registra-
tion by the purchaser. Thus the auction purchaser is saved
expenses of
631
registration etc. This office itself will send a copy of the
sale certificate for registration to the concerned Sub-
Regi strar for nmaking necessary entries in his registers."”
(underlining ours)
The Col | ector of Stanps was addressed directly by the T.R O
on 29.9.1988 in relation to the Gautam Nagar property. In
that letter the T.R O stated that he had received |ega
advi ce that no stanp duty was payable on the certificate of
sale. ' The attention of the Collector was drawn to the fact
that a 'copy of the sale certificate had been sent to the
Sub- Regi strar —as required under Rule 21 of the I|ncone-tax
(Certificate Proceedings) Rules--1TCP rul es--which runs as
foll ows:
"21. Every Tax Recovery O ficer granting a certificate of
sale to the purchaser of immovable property sold under the
second schedul e shall’ send a copy of such certificate to the
Regi stering O ficer concerned under the Indian Registration
Act, 1908 ( 18 of 1908) within the local linmts of whose
jurisdiction the whole or any part of the i movable property
conprised in the certificate is situate.”
The Collector was requestedto inform the Sub-Registrar
accordingly to nmke necessary entries in the ‘registers
regarding the auction sale of the above i nmovable property
on the basis of the copy of sale certificate sent to him

Apparently, no further action was taken by the Sub-
Regi strar or Collector in the matter and, hence, each of the
petitioners applied to the Del hi 'H gh Court under Article
226 of the Constitution. The TR O, the Collector, the
Sub- Regi strar, Del hi Adm nistration and the Minici pal ' Cor po-
rati on of Del hi were inpl eaded as respondents. The petition-
er prayed for a wit of mandamus or any appropriate wit _or
order or direction to the respondents to register the cer-
tificate of sale and nutate the property in the nane of the
petitioner. The Delhi Administration and the Minicipa
Corporation were added as parties since they did not respond
to the petitioner’s request to effect nutation entries in
the Corporation register, presumably on account of the
petitioner’s failure to pay the "transfer fees" l[eviable as
additional stanp duty under the Del hi Minicipal Act. The
wit petition was dism ssed at the stage of adnission by the
Del hi Hi gh Court. The |earned Judges passed a short order to
the follow ng effect:
"Under S. 29(f), read with Schedule | (Article 18) and S. 3
632
of the Stanp Act, the liability to pay the Stanp Duty is  of
the purchaser, unless there is a specific contract to the
contrary in this regard. In this case the auction notice is
silent as to who is to pay the Stanp Duty. In other words,
it does not create liability for the Governnent to pay the
Stanp Duty. Hence the general provisions of law which are
guot ed above woul d be applicable. D smssed. "
Each of the petitioners has thereupon, preferred this spe-
cial leave petition before this Court.

On the above facts, three different and separate ques-
tions arise for consideration: (1) Wat is the action to be
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taken by the SubRegistrar when the copy of a certificate of
sale is forwarded to himby the TR O? (2) |Is the vendee in
a sale by the TTRO entitled to ask the T.R O to nmake
entries regarding the transfer in his records on the basis
of the copy of the certificate of sale sent to him by the
T.RO? (3) Wat is the procedure to be followed by the
Sub- Regi strar when the original certificate of sale is
produced before himby the vendee?

The first of the above questions is directly answered by
S. 89 of the Indian Registration Act, 1908. This section
provi des for the procedure to be followed in certain situa-
tions; in particular, in cases where sales are effected
either by courts under the Code of Civil Procedure or by
revenue officers in pursuance of a revenue recovery certifi-
cate. Under S. 89(2), every court granting a certificate of

sale of imovable property under the Code of Civil Proce-
dure, 1908, shall send a copy of such certificate to the
registering officer within the local Ilimts of whose juris-

diction the whole or any part of the imovable property
conprised in such certificate is situate. Sub-section (4) of
S. 89 makes a sinmlar provision in- respect of inmovable
properties sold by public auction by a revenue officer who
issues a certificate of sale in pursuance of the auction

The sub-sections further provide that when the copy of the
certificate of sale is so received, such "registering offi-
cer snail file the copy or copies; the case may be, in his
Book No. 1." So far as sales for recovery of ‘i ncone-tax are
concerned, rule 21 of the ITCP rules, quoted earlier, makes
a like provision requiring the concerned TTRO to send a
copy of :he certificate of saleto the registering officer
concerned. A doubt may arise whether the expression revenue
officer’ in S. 84 (4) of the Registration Act includes a
T.R O ; and, if not, whether, wi thout an appropriate ' amend-
ment of S. 89 (2) or (4) of the Registration Act, the nere
framing of a rule by the Central Board of Direct Taxes under
the I ncone-tax Act, 1961 will be

633

sufficient to oblige the registration officer to file a copy
of the certificate of sale sent to himby the TR O in his
Book No. 1. In our opinion, there is no need to read the
term ’'revenue officer’ in any restricted sense and that it
is wde and conprehensive enough to include the T.R O - who
effects a conpulsory sale for the recovery of an incone-tax
denand. W are therefore clear that, in the present case,
the registration officer has to act in terns of S. 89(4) of
the Indian Registration Act read with rule 21 of the |ITCP
rules. This is to file the copy of the certificate of sale
received by himfromthe T.R O in his Book No. 1.

This takes us to the second question as to whether
filing of a copy of the certificate in Book No. 1 within the
nmeaning of S. 89 is tantanount to the registration- of the
document under the Registration Act or it is a ‘totally
di fferent concept. The registration of a document under the
Act is conditional on the fulfilnent of several requirenents
(Ss. 32 to 35). The docunent has to be presented for regis-
tration by a person conpetent to do so. The persons execut-
i ng the docunment shoul d appear before the Sub-Registrar and
adnmit or deny execution of the docunent. The Sub-Registrar
may conduct an enquiry, where needed, to satisfy hinmself as
to the proper execution of the docurment. He will decide to
admt the docunent to registration only if he is satisfied
on this. Wat he has to do once he adnits a docunment to
registration is laid downin Ss. 51 to 67. First, he is
bound to endorse full particulars and details of the regis-
tration on the docunent presented to himand al so obtain the
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signature of every person presenting the docunent. He should
then, wi thout delay copy the entire docunent in the appro-
priate book mai ntained for the purpose (which, in respect of
non-testanmentary instrunents relating to i movabl e property,
is Book No. 1). The entries in each book nave to be consecu-
tively nunbered year-w se and corresponding entries should
be contenporaneously nade in current indices to be min-
tained in every office. The officer should affix his signa-
tures to the endorsenments nmade in his presence and then
endorse a certificate on the docunent that it is registered
together with the registration particulars which shall be
signed, sealed and dated by him The docunment is then re-
turned to the person presenting it for registration. The
books and indices are available for public inspection and
certified copies thereof are to be given to parties applying
for them This, in brief, is the process of registration

On the other hand, the process of filing that is contem
pl ated -~ under the Act is somewhat different though the Act
does i nt erchange
634
the two expressions in some places. For instance, S. 51(2)
itself refers to all docunents or nenoranda registered under
section 89 being entered or filed in Book No. 1. But there
appear to be vital differences between the two processes:

(i) It is the original of a docunent that 1is registered
whereas only copies or nenoranda are filed,;

(ii) The executant of a docunent whichis required to be
regi stered, has to present it for registration and go
through the attendant and subsequent processes described
above. A copy to be filed under s. 89 or nmenoranda that are
filed under Ss. 64 to 66 is sinply transmtted to the con-
cerned Sub-Registrar for being filed. Apparently, the proce-
dure of presentation is dispensed with in regard to the
latter because they are issued by public authorities dis-
charging their official duties.

(iii) Additional particulars relevant to a docunment adnmitted
to registration need to be got endorsed thereon fromtine to
time as contenplated in Ss. 58 and 59 but this rul e does not
apply to a copy or nmenorandum fil ed under the Act.

(iv) When a docunent is registered, the entirety of the
docunent has to be copied out into the rel evant book and the
original docurment returned to the person who presents the
docunent with necessary endorsenments. This requirenment is
absent in the case of a copy or nenorandum which is just
fil ed.

(v) Where a document is registered, a certificate of" regis-
tration has to be issued which will be adm ssible to prove
the due registration of the document.

There are thus sone differences between the two / pro-
ceedures and this aspect has been touched upon in sone’ very
early decisions wunder the Registration Act, 1877. @ vide,
Fatteh Singh v. Daropadi, [1908] Punj. Rec. Case No. 142;
Siraj-un-nissa v. Jan Mihammad, 2 All. WN. 51; Masarat-un-
nissa v. Adit Ram [1883] I.L.R 5 All. 568 (F.B.). Refer-
ence may al so be nmade to Prenmier Vegetable P. Ltd. v. State
AIR 1986 M P. 258. W need not, however, consider for the
purposes of this case whether filing and registration nean
one and the same thing for all purposes and’ what the |ega
effect of these differences is. For, though the processes
are different, the purchaser at a court or revenue sale is
under no di sadvant age because of the |ack of
635
registration. The certificate of sale itself not being a
conmpul sorily registrable docunent: vide s. 17(2)(xii), the
transfer of title in his favour is not vitiated by the non-
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registration of the certificate. The copy of the certificate
filed in Book No. 1 contains all the relevant details. These
details are reflected in the indices maintained under s. 55
which are open to inspection to all persons. (W nay point
out here that S. 55(2) only refers to nenoranda filed but it
seens clear, particularly in the light of various State
amendnents, that the index to Book No. 1 should also contain
the details of copies of docunent filed by hin). These
requi rements are sufficient to ensure that any person in-
tending to purchase or deal with the property is put on
notice about the principal contents of the certificate of
sal e provided he inspects the rel evant book and/or index. It
is sufficient to say, for the purposes of this case, that
all that the Sub-Registrar required to dois to file the
copy of the certificate in Book No. 1 and no nore. He does
not have to copy out the certificate or nake any other
entries in Book No. 1.

We now come to the | ast question and that is whether the
certificate of saleis liable to stanp duty and, if so, what
the consequences are. The High Court has referred to s. 3,
s. 29(f) and Article 18 of "Schedule |I' to the Stanp Act. This
provision applies in the absence of a contract to the con-
trary. Prima facie, therefore, the view taken by the High
Court--and there are other decisions also to the sane ef-
fect--is correct unless a contract to the contrary can be
spelt out. The auction notice did not prom se any exenption
fromstanp duty. The extract quoted earlier fromthe Depart-
mental Manual (viz. that both the certificate and copy are
liable to stanp duty) also renders it unlikely that any
prom se was given by the TRO at the time of sale that no
stanp duty will be payable. However the TR O 's letter to
the Collector referring to the | egal advice obtained by him
strikes a sonmewhat inconsistent note. Even-if there had been
any such nention by the TRO or the auctioneer, the question
woul d arise whether it can be construed as a contract to the
contrary binding on the Union for the purposes of s. 29(f)
of the Stanp Act. Sri Mehta requests that we may not now go
into these questions but |eave the issue to be decided as
and when the petitioners seek to have the certificate of
registration registered or introduced in evidence before any
court or authority entitled to take evidence which is _at
present a renpte contingency.

There are two provisions in the Stanp Act which _provide
for the adjudication of stanp duty. Under s. 31, itis open
to the executants of any docunment, at any stage but wthin
the time I|imt set out ins. 32, to produce a -docunent
before the Collector of Stanps and require himto
636
adj udi cate on the question whether the docunent shoul d / bear
any stanp duty. The Coll ector thereupon nay adjudicate the
stanp duty hinself or refer the matter to the Chief Control -
ling Revenue Authority of the State. In turn, it is open to
the Chief Controlling Revenue Authority to refer the matter
to the High Court for an authoritative decision (Ss. 32 and
56). This procedure could have been followed by the peti-
tioners if they wished to seek an answer to the question
whet her the certificate of sale is liable to stanp duty but
they have not done it and the tine limt under s. 32 has run
out. The other provision that may become applicable is s.
33. Under this section, if any docunent (and this includes a
certificate of sale) is presented to the Registrar for
registration and the Registrar is of opinion that it is a
docunent which should bear stanmp duty but that it has not
been stanped, it is his duty to inmpound the docurment and
send it on to the Collector of Stanps for necessary adjudi-
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cation (s. 38). This contingency has al so not happened. The
third contingency, also provided for ins. 33 is whhen a
party wishes to rely upon the certificate of sale as a piece
of evidence before a court or an authority entitled to take
evi dence. Such court or authority will also have to inpound
the docunent and shall not admt the same in evidence unless
the stanp duty chargeable and the stipulated penalty are
paid. This situation has not arisen so far but nay arise at
sone time in future. It is unnecessary to anticipate the
sane and decide the issue. W shall therefore |eave the
issue of stanp duty to be adjudicated upon in the norma
course, as and when found necessary, and express no Views
thereon at this stage.

We should, however, 1like to deal wth a contention
raised in the grounds that even if the certificate of regis-
tration is sought to be presented for registration by the
petitioners, the Sub-Registrar has no jurisdiction to refuse
regi stration on  the ground that the document is insuffi-
ciently stanped. As already pointed out, s. 17(2)(xii) of
the Registration Act nakes it clear that the certificate of
sal e issued ina court sale or by a revenue officer does not
need registration. (Though -this provision, like s. 89,
relates only to a certificate of sale granted to the pur-
chaser of any property sold by public auction by a civi
court or revenue officer, for the same reasons as have been
set out earlier, we think that the certificate issued by the
TRO is also covered by this provision). It “is, therefore,
clear that it is not obligatory on the purchaser of property
in atax recovery sale to get the certificate of sale regis-
tered in order to perfect his title. However, if he presents
the original certificate of sale to the Registration Oficer
for registration, the Registration Oficer ~will have to
conply wth the relevant statutory provisions in this re-
gard. However this situation has not arisen as yet
637
and it is unnecessary to anticipate it and decide the point.
We therefore do not express any opinion thereon

This | eaves for consideration the question in regard to
the nunicipal transfer fee. No details have been placed
before wus on this issue. The payability of ~the nunicipa
transfer fee perhaps depends upon the payability of stamp
duty but our attention has not been invited to the relevant
statutory provisions or their interpretation. The H gh Court
has given no separate finding on this issue. W al so express
no opinion particularly since we are not- expressing any
opi nion on the question as to whether Stanp Duty is  payable
on the certificate of sale or not. It will be open to the
petitioners to contest this levy in other appropriate  pro-
ceedi ngs.

For the above reasons, we are of opinion that /these
appeals have to be allowed in part. The Sub-Registrar is
directed to file the copy of the certificate of sale re-
ceived by himfromthe TR O in his Book No. 1 as required
by S. 89(4) of the Act read with rule 21 of the |ncone-tax
(Certificate Proceedings) Rules, 1962. The petitioners -are
entitled to ask for nothing nore. W express no opinion on
the question as to whether any stanp duty or municipa
transfer fees are payable in respect of the original certif-
icate of sale. The appeals are accordingly disposed of.
There will be no order as to costs.

N. P. V. Appeal s al | owed
partly.
638
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